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AGENDA

 
2nd Meeting, 2013 (Session 4)

 
Wednesday 11 September 2013

 
The Committee will meet at 10.00 am in Committee Room 1.
 
1. Decision on taking business in private: The Committee will decide whether to

take item 3 in private. It will also decide whether its preliminary consideration of
objections, and its consideration of whom to invite to give further evidence, be
taken in private at its next meeting.

 
2. City of Edinburgh Council (Portobello Park) Bill: The  Committee  will  take

evidence on the Bill at Preliminary Stage from—
 

Billy MacIntyre, Head of Resources, Children and Families, Iain Strachan,
Principal Solicitor, Legal, Risk and Compliance, and John Baker, Senior
Project Manager, Services for Communities, City of Edinburgh Council;
 
Charles Livingstone, Associate, Brodies LLP;
 

and then from—
 

Andrew Ferguson, Solicitor, Author "Common Good Law".
 

3. Private Bill procedure and Preliminary Stage work programme: The
Committee will consider its approach to developing its work programme.
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The papers for this meeting are as follows—
 
Agenda item 2  

Written evidence from the Bill promoter  

Written evidence from Andrew C Ferguson  

Written evidence from Professor Robert Rennie  

Written evidence from Roderick J McGeoch  

Further written evidence from the Bill promoter  

Opinion of Roy Martin QC (Senior Counsel)  

PRIVATE PAPER EPP/S4/13/2/1 (P)

Agenda item 3  

Note by the Clerk EPP/S4/13/2/2

PRIVATE PAPER EPP/S4/13/2/3 (P)

 

http://www.scottish.parliament.uk/S4_City_of_Edinburgh_Council_Portobello_Park_Bill_Committee/Inquiries/EPPwe26_CEC_Bill_promoter_WEB.pdf
http://www.scottish.parliament.uk/S4_City_of_Edinburgh_Council_Portobello_Park_Bill_Committee/Inquiries/EPPwe16_Andrew_C_Ferguson_WEB.pdf
http://www.scottish.parliament.uk/S4_City_of_Edinburgh_Council_Portobello_Park_Bill_Committee/Inquiries/EPPwe17_Prof_Robert_Rennie_WEB.pdf
http://www.scottish.parliament.uk/S4_City_of_Edinburgh_Council_Portobello_Park_Bill_Committee/Inquiries/EPPwe18_Roderick_J_McGeoch_WEB.pdf
http://www.scottish.parliament.uk/S4_City_of_Edinburgh_Council_Portobello_Park_Bill_Committee/Inquiries/EPPwe26a_CEC_Bill_promoter_WEB.pdf
http://www.scottish.parliament.uk/S4_City_of_Edinburgh_Council_Portobello_Park_Bill_Committee/General%20Documents/Roy_Martin_QC_Opinion_WEB.pdf
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CITY OF EDINBURGH COUNCIL (PORTOBELLO PARK) BILL COMMITTEE 
 

2nd Meeting, 2013 (Session 4), Wednesday 11 September 2013 
 

Private Bill procedure and Preliminary Stage work programme 

Purpose 

1. The purpose of this paper is to— 
 provide a summary of Private Bill procedure as it relates to Preliminary Stage;  
 provide an update on objections received; 
 invite the Committee to consider its work programme in further detail. 

 
Background 
2. At its first meeting on 19 June 2013, the Committee agreed— 
 

 a provisional future work programme for Preliminary Stage;   
 witnesses for oral evidence and possible written evidence from other experts for 

this meeting; 
 that a site visit be arranged in due course. 

 
3. Written evidence was invited from Andrew Ferguson, solicitor and author of 
“Common Good Law, Professor Robert Rennie, University of Glasgow, School of Law 
and Roderick McGeoch, solicitor with experience of matters relating to the common 
good. 
 
4. On 11 September, the Committee will take evidence from the promoter, the City 
of Edinburgh Council, and then from Andrew Ferguson.  

 
5. Sixty-six admissible objections have been received and these can be viewed at 
the following link— 
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/66115.asp
x 
6. To date 26 written submissions have also been received, available at— 
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/66426.asp
x 
 
Aims of the Bill 
7. The Promoter’s Memorandum sets out the objective of the Bill as “to address the 
legal obstacle which is currently preventing the new Portobello High School being built 
on Portobello Park (“the Park”). In September 2012 the Inner House of the Court of 
Session decided that the Council could not appropriate the Park, as it is inalienable 
common good land”. 
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8. The purpose of the Bill is cited as “to remove this obstacle by reclassifying the 
Park as alienable common good land for the purposes of Part VI of the Local 
Government (Scotland) Act 1973 …[which] allows for such land that is vested in an 
authority for one purpose to be appropriated for another purpose. However, the change 
is limited so that it only permits the appropriation of the Park for the purposes of the 
Council’s education authority functions”.  
 
9. The change would allow the Council to use the Park as the site for a new 
Portobello High School (although the Bill does not itself authorise the construction of the 
school, which remains subject to statutory planning control). 
 
Accompanying documents 
10. Rule 9A.2 of Standing Orders sets out the accompanying documents which the 
promoter of a Private Bill is required to lodge at the time of the Bill’s introduction.  (A 
copy of the relevant Standing Order rules and extract from the Guidance on Private Bills 
are reproduced at Annexe 1 and describe in greater detail the purpose of each of these 
documents.)  In the case of this Bill, these documents include the Promoter’s 
Memorandum and Explanatory Notes. 
 
Stages of a Private Bill 
11. Private Bills are subject to a three-stage process— 
  
Preliminary Stage  
The Committee considers the general principles of the Bill and whether it should 
proceed as a private bill (detailed further below and in extract from the Guidance on 
Private Bills provided at Annexe 1A). 
 
Consideration Stage  
Phase 1 (Evidence) 
12. If the Bill is approved by the Parliament at the Preliminary Stage debate, it is then 
for the Private Bill Committee to take Consideration Stage (Rule 9A.9.1). 
 
13. The overall purpose of Consideration Stage is to consider the detail of the Bill.  
However, it should be noted that, at Consideration Stage, Rules 9A.9.2 and 9A.9.3 
require the Committee to invite all remaining objectors to be heard, either individually or 
by means of a nominated person speaking on behalf of a “group” of objectors, 
regardless of whether they are whole-Bill or part-Bill objections. (This relates to 
objections which have not been disposed of at Preliminary Stage.) 

 
14. Within that, there are two distinct phases, distinguished by the style of 
proceedings.  The first involves the Committee meeting in a quasi-judicial capacity to 
hear evidence on the Bill and on objections to it; the second involves it meeting in a 
legislative capacity to consider and dispose of any amendments (some of which may 
have arisen out of objections that the Committee upholds).  
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15. The role of the Private Bill Committee at Phase 1 is to act as arbiter between the 
promoter and objectors and to report its decisions to the Parliament. This involves 
allowing differences between the parties to be resolved by negotiation but also, where 
that is not possible, choosing between them. Before it can do so, the Committee must 
ensure that each party has had a fair opportunity to present its own case and question 
the opposing case.  

 
16. Once Phase 1 has been completed, the Committee may prepare a report giving 
its decisions on the objections considered with reasons where appropriate. Such a 
report may also indicate areas where the Committee expects the Bill to be amended 
during the second phase of Consideration Stage.  
 
Phase 2 (Amendments) 
17. Once the first phase of Consideration Stage has been completed, members of 
the Committee may lodge and then consider amendments to the Bill.  
 
Final Stage 
18. Final Stage takes place at a meeting of the Parliament (Rule 9A.10.1), when the 
Parliament considers any further amendments and debates whether the Bill should be 
passed. 
 
Current consideration - Preliminary Stage 
19. For the Committee, there are three aspects to its task at Preliminary Stage— 
 

 taking evidence and reaching a view on whether the general principles of the Bill 
should be approved; 

 reaching a view on whether the Bill should proceed as a Private Bill – including 
by satisfying itself that primary legislation is required, that the provision made is 
of a private rather than public nature, and that the pre-introduction requirements 
have been met; and 

 giving preliminary consideration to any objections, and rejecting any objection 
where the objector’s interests are, in the Committee’s view, “not clearly adversely 
affected” by the Bill. 

20. If any of the objections that pass this “clearly adversely affected” test are whole-
Bill objections, the Committee should take account of them at Preliminary Stage, so that 
the objectors’ views inform the Committee’s consideration of whether to recommend 
approval of the general principles.  However, full consideration of whole-Bill objections, 
together with part-Bill objections, is a matter for Consideration Stage. (Whole-Bill 
objections are against the Bill in its entirety, while part-Bill objections relate to specific 
provisions of the Bill.) 
 
21. All of the admissible objections received are whole-Bill objections and the issues 
raised will therefore be considered at this Stage to inform the Committee’s views on the 
general principles.  Full consideration of all objections will also be given at 
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Consideration Stage (which will be grouped together in terms of the nature of the 
objections), if the Committee agrees to the Bill’s general principles and that it should 
proceed as a private bill. 
 
Consideration of general principles 
22. In considering the general principles of the Bill, the Committee should consider 
the Bill “in the round” without focusing unduly on points of detail that are more properly a 
matter for Consideration Stage.  
 
Consideration of whether the Bill should proceed as a Private Bill 
23. The second main issue for the Committee to address in its Preliminary Stage 
report is whether the Bill should proceed as a Private Bill. This in turn involves the 
Committee satisfying itself on two points: firstly, that the Bill conforms to the definition of 
a Private Bill as set out in Rule 9A.1.1 and secondly, that the Bill’s accompanying 
documents conform to Rule 9A.2.3 and are adequate to allow proper scrutiny of the Bill 
(Rule 9A.8.3).   
 
24. On the first of these points, the Committee should establish whether the Bill 
involves obtaining for the promoter “powers or benefits in excess of or in conflict with 
the general law”. 
 
25. On the second point, the Committee should establish that each accompanying 
document meets the requirements set out in the relevant paragraph of Rule 9A.2.3, and 
that it does so in a way that is suitable for the intended purpose.  
 
Consideration of objections 
26. The third main role of the Committee at Preliminary Stage is to give preliminary 
consideration to any objections lodged, and to take into account consideration of any 
objections to the whole Bill, as they relate to the general principles of the Bill. 
 
27.   Preliminary consideration of each objection is limited to the Committee reaching 
a view on whether the objector’s interests would be clearly adversely affected by the 
Bill. If they would not, in the Committee’s opinion, it must reject the objection (Rule 
9A.8.2). Consideration of objections and whether they pass the “clearly adversely 
affected” test will be considered at the Committee’s next meeting 
 
Preliminary Stage report and debate 
28. Once the Committee has completed its detailed consideration of the above 
issues, it will prepare a report to the Parliament in advance of the Preliminary Stage 
debate in the Chamber 

 
29. If the Parliament approves the general principles of the Bill and agrees it should 
proceed as a Private Bill, the Bill goes on to Consideration Stage; otherwise, it falls. 
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Recommendations 
 
30. The Committee is invited to— 

 Agree a provisional timetable for future meetings and that it be published on the 
Committee’s webpage; 

 Consider further the arrangements for a fact-finding site visit. 
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ANNEXE 1 

STANDING ORDERS 
 
Rule 9A.1.1 
A Private Bill is a Bill introduced for the purpose of obtaining for an individual person, 
body corporate or unincorporated association of persons (“the promoter”) particular 
powers or benefits in excess of or in conflict with the general law, and includes a bill 
relating to the estate, property, status or style, or otherwise relating to the personal 
affairs, of the promoter. 
 
Rule 9A.2 Accompanying documents 
1. The documents which must accompany a Private Bill under this Rule are referred to 
as its “accompanying documents”. 
 
3. A Private Bill shall on introduction be accompanied by— 
  
(za) a written statement signed by the promoter which states that in the promoter’s view 
the provisions of the Bill would be within the legislative competence of the Parliament; 
 
(a) Explanatory Notes which summarise objectively what each of the provisions of the 
Private Bill does (to the extent that it requires explanation or comment) and give other 
information necessary or expedient to explain the effect of the Private Bill;  
 
(b) a Promoter’s Memorandum which sets out—  
 
(i) the objectives of the Private Bill;  
 
(ii) whether alternative ways of meeting those objectives were considered and, if so, 
why the approach taken in the Private Bill was adopted; and  
 
(iii) the consultation which was undertaken on those objectives and the ways of meeting 
them and on the detail of the Private Bill together with a summary of the outcome of that 
consultation (including, in the case of a Private Bill to which Rule 9A.1.1A refers, the 
consultation carried out in accordance with Rule 9A.1.4A);  
 
(d) a Promoter’s Statement which sets out—  
 
(i) in the case of a Private Bill which contains provision which will affect heritable 
property, details of the notification of the proposed Private Bill given by the promoter to 
such persons or classes of person having an interest in heritable property affected by 
the Private Bill as the Presiding Officer may determine;  
 
(ii) in the case of a Private Bill where the promoter is a body corporate or an 
unincorporated association of persons, such details as the Presiding Officer may 
determine of the notification of the proposed Private Bill given by the promoter to and 
the consent to the proposed Private Bill obtained by the promoter from members of that 
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body corporate or unincorporated association of persons and such other persons or 
classes of person as the Presiding Officer may determine;  
 
(iii) in the case of a Private Bill which contains provision to confer powers upon or 
modify the constitution of any body corporate or unincorporated association of persons 
named in the Private Bill but not being the promoter, such details as the Presiding 
Officer may determine of the notification of the proposed Private Bill given by the 
promoter to and the consent to the proposed Private Bill obtained by the promoter from 
that body corporate or unincorporated association of persons;  
 
(iv) details of the advertisement of the promoter’s intention to introduce the Private Bill in 
accordance with the determination of the Presiding Officer;  
 
(v) a statement listing the premises where the accompanying documents which are not 
printed and published by the Clerk under Rule 9A.4.1 and other documents which are 
relevant to the Private Bill but are not accompanying documents may be inspected or 
purchased, together with an undertaking to send a copy of those accompanying 
documents and other documents to the premises, and to the mandatory consultees, to 
which the Private Bill and accompanying documents are sent by the Clerk under Rule 
9A.4.2; and  
 
(vi) an undertaking to pay any costs that may be incurred by the Parliamentary 
corporation during the passage of the Private Bill in respect of such matters as the 
Parliamentary corporation may determine; and  
 
(e) an agreement or agreements under which the promoter— 
  
(i) assigns to the Parliamentary corporation copyright in the Private Bill, the Explanatory 
Notes, the Promoter’s Memorandum, the Estimate of Expense and Funding Statement, 
and the Promoter’s Statement; and  
 
(ii) licenses the Parliamentary corporation to use or reproduce as may be required for 
the Parliament’s purposes such plans, maps, sections, books of references and 
Environmental Statement or any other document submitted to the Clerk by the promoter 
on introduction or subsequently. 
 
Rule 9A.8 Preliminary Stage 
1. Once a Private Bill has been printed and a Private Bill Committee has been 
established under Rule 9A.5, that Committee shall take Preliminary Stage of the Bill. 
 
2. At Preliminary Stage, the Private Bill Committee shall consider and report on the 
general principles of the Private Bill and whether the Private Bill should proceed as a 
Private Bill. The Private Bill Committee shall also give preliminary consideration to the 
objections, if any, and shall reject any objection where the objector’s interests are, in the 
opinion of the Committee, not clearly adversely affected by the Private Bill. 
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3. In considering whether the Private Bill should proceed as a Private Bill, the Private 
Bill Committee shall consider whether the Private Bill is in accordance with Rule 9A.1.1 
and whether the accompanying documents lodged in accordance with Rule 9A.2.3 and 
the details set out therein, in the opinion of the Committee, satisfy the requirements of 
that Rule and are adequate to allow proper scrutiny of the Private Bill. 
 
8. Once the Private Bill Committee has reported on the Private Bill, the Parliament shall 
decide in the light of the Committee’s report, on a motion of the Convener of the Private 
Bill Committee, whether to agree to those general principles and whether the Bill should 
proceed as a Private Bill. 
 
10. If the Parliament agrees to the Private Bill’s general principles and that the Private 
Bill should proceed as a Private Bill, the Private Bill proceeds to Consideration Stage. If 
the Parliament does not agree to the Private Bill’s general principles or does not agree 
that the Private Bill should proceed as a Private Bill, the Private Bill falls. 
 
Rule 9A.9 Consideration Stage 
1. The Private Bill Committee shall take Consideration Stage of the Bill. 
 
1A. The Private Bill Committee may at Consideration Stage give preliminary 
consideration to an objection to which Rule 9A.6.7A applies if it was not reasonably 
practicable to give such consideration at Preliminary Stage. 
 
1B. Where a direction under Rule 9A.8.2A was made at Preliminary Stage, the 
Parliamentary corporation shall, at Consideration Stage, appoint as assessor such 
person as it considers suitably qualified, subject to such terms and conditions as it 
considers appropriate. 
 
2. The Private Bill Committee shall invite those persons mentioned in paragraph 3, and 
may invite other persons, to give evidence; and any such invitation may be to give 
evidence orally or in writing (or both). Where an assessor has been appointed in 
accordance with paragraph 1B, any such invitation shall be an invitation to give 
evidence to that assessor. 
 
3. The persons referred to in paragraph 2 are—  
(a) the promoter;  
(b) any objector chosen under paragraph 4 to give evidence in relation to the objections 
grouped under that paragraph; and  
(c) any objector whose objection has not been grouped with another objector under 
paragraph 4 (except where it appears to the Committee that the objector’s interests are 
no longer adversely affected by the Private Bill). 
 
4. Where the Private Bill Committee considers (whether or not on the basis of a 
recommendation by an assessor) that two or more objections are the same or similar, it 
may group those objections together and choose one or more objectors from that group 
to give evidence in relation to those objections. 
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4A The Private Bill Committee shall consider any report prepared by an assessor 
appointed in accordance with Rule 9A.9.1B, and may—  
(a) accept it, in whole or in part, or reject it;  
(b) take such other steps as the Committee thinks fit (which may include referring 
further matters to the assessor for consideration and report or itself taking further 
evidence). 
 
5. At Consideration Stage, each section and schedule and the long title of the Private 
Bill shall be considered separately and the Private Bill Committee shall decide whether 
to agree to them. The question whether a section or schedule or the long title be agreed 
to shall be put by the convener without the need for any member to move a motion to 
that effect. Sections or schedules to which no amendments are proposed and which fall 
to be considered consecutively may be taken and agreed to together. 
 
6. The Private Bill Committee shall decide the order in which the sections and 
schedules of the Private Bill are to be considered at Consideration Stage. If it does not 
decide, the sections shall be taken in the order in which they arise in the Private Bill, 
with each schedule taken immediately after the section which introduces it. The long 
title shall be taken last. 
 
7. A Private Bill may be amended at Consideration Stage. Notice of an amendment may 
be given by any member of the Private Bill Committee not earlier than the completion of 
the consideration of evidence. There must be at least 5 sitting days between the day on 
which consideration of evidence is completed and the day on which consideration by 
the Private Bill Committee of amendments begins. 
 
8. At Consideration Stage, amendments to any section or schedule or to the long title 
shall be disposed of before the Private Bill Committee considers whether to agree to the 
provision in question. Where no amendments are proposed to a section, a schedule or 
the long title, the Private Bill Committee shall proceed immediately to decide the 
question whether that provision be agreed to. If an amendment to leave out a section or 
schedule is disagreed to, that section or schedule shall be treated as agreed to. 
 
9. Only members of the Parliament who are members of the Private Bill Committee shall 
be entitled to participate in the proceedings of the Private Bill Committee at 
Consideration Stage. 
 
10. At the end of Consideration Stage, the Clerk shall, if the Private Bill has been 
amended, arrange for the Private Bill as amended to be printed and published. 
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ANNEXE 1A 
 
EXTRACT FROM GUIDANCE ON PRIVATE BILLS ON ACCOMPANYING 
DOCUMENTS AND PRELIMINARY STAGE 
 
Accompanying documents 
 
Preparation of Accompanying Documents 
 
2.11 This part of the Guidance deals with the preparation of the accompanying 
documents and provides a brief explanation of the function of each document. A 
determination by the Presiding Officer on the proper form of accompanying documents 
can be found at Annex D. More detailed information on the individual purpose and 
requirement of each document is contained in the various determinations made by the 
Presiding Officer under Rule 9A.2.3 (see paragraphs 2.13 and 2.14 for more specific 
Rule references) which are reproduced in Annex E.  
 
2.12 One of the accompanying documents, the Promoter’s Statement (see paragraphs 
2.25-2.45), must contain details of the arrangements made by the promoter to notify and 
advertise its intention to promote a Private Bill and the distribution of the Bill and 
accompanying documents. Promoters will wish, in seeking guidance on the 
requirements for notification and advertisement, to refer to Annex F in order to make 
these necessary arrangements at this point. 
  
2.13Under Rule 9A.2, every Private Bill must be accompanied on introduction by: 
 
 a statement by the Presiding Officer on legislative competence (Rule 9A.2.2); 
 a statement by the promoter on legislative competence (Rule 9A.2.3(za)); 
 Explanatory Notes (Rule 9A.2.3(a)); 
 a Promoter’s Memorandum (Rule 9A.2.3(b)); 
 a Promoter’s Statement (the contents of which vary according to the nature of the 

Bill) (Rule 9A.2.3(d)); and 
 an assignation of copyright/licensing agreement or agreements with the Scottish 

Parliamentary Corporate Body (Rule 9A.2.3(e)). 
 
Accompanying documents required for every Private Bill 
 
Promoter statement on legislative competence 
 
2.17  Every person introducing a Bill in the Parliament is required under the Scotland 
Act 1998 (as amended by section 6 of the Scotland Act 2012) to make a statement on 
the Bill’s legislative competence.  The established form of words for such a statement is: 
“In my view, the provisions of the [short title] Bill would be within the legislative 
competence of the Scottish Parliament.”  The statement must be in writing, and must be 
signed and dated by (or on behalf of) the promoter.  
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Explanatory Notes 
2.19 Explanatory Notes are required in relation to every Bill (Rule 9A.2.3(a)). Their 
purpose is to summarise objectively and clearly what each provision of the Bill does and 
to give other information necessary or expedient to explain the effect of the Bill. They 
should be written in neutral terms and in as clearly and as readable a way as possible 
so as to be comprehensible to people with no legal or specialist knowledge.  Indeed, the 
use of plain English is greatly encouraged in the Bill and in all accompanying 
documents. The Notes should not simply repeat or paraphrase the text of the provisions 
of the Bill, and no explanation is needed of provisions that are self-explanatory. The 
Notes on a particular provision might include, for example, background or contextual 
information, such as reference to relevant statute and common law on which the 
provision relies, or an explanation of specialised terminology used in the Bill.  
 
Promoter’s Memorandum 
2.20 A Promoter’s Memorandum is also required in respect of every Bill (Rule 
9A.2.3(b)). Its purpose is to explain–– 
 
 the policy objectives of the Bill; 
 whether alternative ways of achieving these objectives were considered, what these 

alternatives were and why the approach chosen was adopted; and 
 the consultation that was undertaken (including, where appropriate, consultation 

with the mandatory consultees (see Rule 9A.1.4A and B and Annex P)) on these 
objectives; the ways of meeting them, and on the detail contained in the Bill 
together with a summary of the outcome of that consultation. 

 
2.21 Like the Explanatory Notes, the Memorandum should be expressed in as clearly 
and as readable a way as possible. It is not expected that it should be in the same 
neutral terms as the Explanatory Notes (see Annex E for guidance on the introductory 
paragraph).  
 
2.22 The Memorandum should specify in clear and reasonable detail what 
consultation was undertaken on the proposals in the Bill. Such details might include the 
means by which consultees were selected, the manner in which they were approached, 
when the promoter consulted, what it consulted on and with whom, the number of 
responses received and what, if any, changes to the proposal were made as a result, as 
well as an outline on what measures it will put in place to maintain contact with affected 
parties after the Bill is introduced.  
 
2.24 In all cases, it is imperative that the consultation undertaken was meaningful and 
effective. The Private Bill Committee will wish to satisfy itself that the promoter 
undertook a consultation process that was open, accessible, helpful, clearly timetabled 
and, where possible, adopted and demonstrated innovative and best practice. A 
comprehensive consultation exercise, involving an open and constructive dialogue with 
those likely to be affected can provide helpful feedback into the design development 
process, which can lead to changes being made; help to allay fears and suspicions that 
can sometimes arise simply from lack of information about what is proposed; and can 



   EPP/S4/13/2/2 
 

12 
 

help to limit objections arising once a Bill is formally introduced.  It is not possible to give 
definitive guidance about who should be consulted and the kind of consultation that 
should be undertaken (i.e. formal written consultations, public exhibitions and meetings, 
information leaflets etc).  It will depend to a large extent on the size and nature of the 
project.  It will usually follow that the larger and more contentious a project is, the more 
extensive the pre-introduction consultation should be.  At the very least, inadequate 
consultation is likely to result in a greater number of objections and a more drawn out 
Bill process. 
 
Promoter’s Statement   
2.25 A Promoter’s Statement is required in relation to every Private Bill (Rule 
9A.2.3(d)), although what it must contain varies according to the nature of the Bill. The 
purpose of the document is to detail all the arrangements made by the promoter with 
regard to such matters as notification, obtaining any consents that may require to be 
obtained before introduction, advertising and distribution of the Bill and accompanying 
documents. Each of these component parts is described in the paragraphs that follow. 
The Presiding Officer has made determinations on various aspects of what the 
Promoter’s Statement must include and these determinations are set out in Annexes G, 
H and I. The determination at Annex D provides guidance on the proper form and layout 
of the document. 
 
2.26 The first requirement of the Promoter’s Statement applies only to Private Bills 
that affect heritable property. In relation to such a Bill, the Statement must give details of 
the notification given by the promoter to certain persons having an interest in the 
heritable property affected by the Bill (Rule 9A.2.3(d)(i)) (see Annex G).  
 
2.27 There are two steps to the notification process. The promoter must first identify 
which properties are ‘affected’ by the Bill and second, must establish who has a relevant 
interest in such property and ensure that all affected persons are duly and properly 
notified.   
 
2.28 Affected persons generally fall into two categories. Those who— 
 
 own or hold an interest in land that may be acquired or used compulsorily; and  
 may otherwise be affected by the proposed scheme at any stage, be it construction, 

operation or maintenance. 
 
2.29 The promoter must establish a set of ground rules for identifying the properties 
that will be affected by the proposed scheme.   
 
2.30 Properties in the first category should be readily identifiable from the Bill and its 
associated plans. The promoter must then seek to identify the names of the persons 
that have an affected interest in those properties and to whom notifications should be 
sent.  
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2.31 The ground rules should also cover the criteria applied in identifying properties 
falling within the second category. A promoter may, for example, take the view that if a 
property abuts, that is, shares a boundary with the Bill’s limits, then such a person with a 
relevant interest in that property may be affected by the proposed scheme. Or a 
promoter may wish to set a distance from the scheme within which properties would be 
considered to be affected or to visually identify properties that, while not abutting, could 
still be affected by the scheme. The ground rules must be capable of being applied on 
an objective basis and each scheme needs to be considered on its own facts.  It is 
suggested that the promoter err on the side of caution if there is any uncertainty about 
which properties are affected.  
 
2.32 Promoters are encouraged to make full use of the sources of information listed in 
Annex G in order to identify the affected persons in both categories upon whom 
notifications should be served. Affected persons could include owners, tenants, other 
occupiers and persons having some other heritable interest in land, e.g. holding a real 
burden or a servitude right. The Land Register and the Register of Sasines are 
particularly useful sources of information about the identity of those with heritable 
interests in land, and promoters should consider undertaking a full title search as part of 
their investigations. 
 
2.33 All notifications should be made by sending a letter by recorded delivery or by 
delivery in person or, failing which, by leaving it at the person’s normal place of 
residence, registered office or place of business. Notification should be to the proper 
officer, clerk or secretary at the business address or, where there is no business 
address, at their home.  
 
2.34 Details and evidence of delivery of notifications should be retained should any 
question arise as to whether the information set out in the Promoter’s Statement is 
correct. A signed acknowledgement of receipt collected at the time of delivery in person, 
or a receipt for the delivery of any recorded delivery letter, is sufficient for this purpose. 
Where the promoter has personally delivered the letter either to the person or the 
property and has been unable to obtain a signed acknowledgement of receipt, evidence 
of delivery will suffice. 
 
2.35 The function of the notification letter is to inform a person or body who may be 
affected by the proposed scheme of the promoter’s intention to introduce a Private Bill 
on, or around, a specific date. In particular, it must inform the person/body of any land or 
an interest in land that may be acquired or used compulsorily should the scheme 
proceed. The letter should also state where they can obtain further information about 
the Bill and the parliamentary process to which it will be subject, how to lodge an 
objection to the Bill and indicate when the 60-day objection period will commence (see 
model notification letter at Annex F). 
 
2.36 Regarding notifications, the Promoter’s Statement should— 
 
 explain the ground rules that the promoter has used to determine affected persons; 
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 explain what sources of information were used to ascertain the identity of all 
affected persons for notification purposes; 

 give details of notifications served on ‘The Owner/Occupier’ rather than on named 
individuals, and explain why;  

 give details of the delivery methods used. 
 

2.37 This will help the Private Bill Committee assess whether the promoter’s approach 
to notification has been adequate. 
 
2.38 Where the promoter of a Bill is a body corporate, or an unincorporated 
association of persons, the Statement must contain details of the–– 
 
 notification of the Bill by the promoter to the members of that body or association; 

and 
 consent obtained by the promoter from those members giving authority to promote 

the Bill (Rule 9A.2.3(d)(ii) and Annex G).  
 
2.39 In particular, the Statement should describe the methods used by the promoter to 
notify members about the holding of a meeting to discuss this issue and the method 
used to actually obtain consent (i.e. by vote). Where letters/advertisements were used 
to notify members about the holding of any such meeting, copies of these should be 
attached to the Statement. Details of when any such meeting was held; the number or 
percentage of votes cast in support of the proposal and the text of any resolution or 
certificate of consent passed following any such vote would also be helpful. 
 
2.40Where a Bill contains provisions to confer powers upon, or modify the constitution 
of any body corporate or unincorporated association of persons named in the Bill but 
not being the promoter, the Statement must also contain details of the— 
 
 notification of the Bill by the promoter to the members of that body or 

unincorporated association; and 
 consent obtained by the promoter from those members to the conferral of powers or 

modification of constitution (Rule 9A.2.3(d)(iii) and Annex G). 
 
2.41 In respect of this issue, the Statement must contain the same type of information 
as is referred to in paragraph 2.39 about the methods used to notify members and 
obtain consent.   
 
2.42 In relation to every Bill, the Statement must include details of the advertisement 
of the promoter’s intention to introduce the Bill (Rule 9A.2.3(d)(iv)) (see Annex H). 
 
2.43 In relation to every Bill, the Statement must include a list of premises at which it is 
possible to inspect or purchase–– 
 
 those accompanying documents not published by the Parliament (any maps, plans, 

sections, book of reference, and Environmental Statement); and  
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 any other documents that are relevant to the Bill but which do not qualify as 
accompanying documents, such as a draft Code of Construction Practice and a 
draft Noise and Vibration Policy, under Rule 9A.2 (Rule 9A.2.3(d)(v)). 

2.44 In addition, it must include an undertaking to send a copy of any documents in 
either of the above categories to the mandatory consultees and to the premises 
determined for the purpose of Rule 9A.4.2 by the Presiding Officer (see Annex I).  
 
2.45 The final component that must be included in the Statement is an undertaking to 
pay the costs that arise in relation to the following matters as set out in the 
determination of the Scottish Parliamentary Corporate Body (see Annex J)–– 

 
 printing and publication of the Bill, accompanying documents and Private Bill 

Committee reports; 
 production, printing and publication of the Official Report of meetings of the Private 

Bill Committee; 
 costs of hiring a suitable venue for the Private Bill Committee when meeting outside 

the parliamentary estate;  
 broadcasting of Private Bill Committee meetings. 
 
Assignation of copyright/licensing agreement or agreements with the Scottish 
Parliamentary Corporate Body (SPCB)  
2.46 Every Bill must be accompanied by an agreement (or agreements) by which the 
promoter assigns to the SPCB copyright in the Bill and those accompanying documents 
published by the Parliament, and licenses the SPCB to use or reproduce for the 
Parliament’s purposes the remaining accompanying documents and other documents 
submitted to the clerks on introduction or subsequently. 
 
2.47 A model agreement is set out in Annex D. The original copy of the agreement (or 
agreements) signed by, or on behalf of the promoter, must be lodged with the clerks on 
introduction.   
 
Preliminary Stage 
 
5.1 This Stage begins once the Bill has been printed and a Private Bill Committee 
established. The Parliamentary Bureau then refers the Bill to the Committee (Rule 
9A.8.1). The Committee’s role is to produce a report on whether to recommend to the 
Parliament that the— 
 
 general principles of the Bill should be agreed to; and 
 Bill should proceed as a Private Bill.  
 
5.2 In addition, the Committee is required to give preliminary consideration to any 
objections and to give full consideration to any objections to the whole Bill (in the 
context of the consideration of the general principles of the Bill). Each of these three 
functions is explained in more detail below. 
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Consideration of general principles 
5.3 In considering the general principles of the Bill, the Committee should consider 
the Bill “in the round” without focusing unduly on points of detail that are more properly a 
matter for Consideration Stage. Although it is not required to take oral evidence at this 
Stage, the Committee is likely to offer the promoter an opportunity to explain what the 
Bill does and why it is considered necessary. The Committee would likely do this 
through the submission of written evidence supplemented by the hearing of oral 
evidence. The Explanatory Notes and the Promoter’s Memorandum will also assist in 
these respects.   
 
5.4 If the Committee has substantial doubts at this Stage about the Bill’s general 
principles, and is considering recommending that they be disagreed to, it should give 
the promoter an opportunity to respond to such doubts.  
 
Consideration of whether the Bill should proceed as a Private Bill 
5.5 The second main issue for the Committee to address in its Preliminary Stage 
report is whether the Bill should proceed as a Private Bill. This in turn involves the 
Committee satisfying itself on two points: first, that the Bill conforms to the definition of a 
Private Bill set out in Rule 9A.1.1, and secondly that the Bill’s accompanying documents 
conform to Rule 9A.2.3 and are adequate to allow proper scrutiny of the Bill (Rule 
9A.8.3).   
 
5.6 On the first of these points, the Committee should establish the identity of the 
promoter, for example, to satisfy itself that a promoter who is an unincorporated 
association of persons has been properly constituted as such.  It should also establish 
whether the Bill involves obtaining for the promoter “powers or benefits in excess of or 
in conflict with the general law”.  A Bill should not proceed as a Private Bill if a statutory 
remedy is not necessary to achieve the result sought; nor should it proceed if the result 
sought would more appropriately be achieved by means of changes to the general, 
public law (i.e. by a Public rather than a Private Bill) that would give the same powers or 
benefits to others in a similar position, without the need to single out the promoter. 
 
5.7 On the second point, the Committee should establish that each accompanying 
document meets the requirements set out in the relevant paragraph of Rule 9A.2.3, and 
that it does so in a way that is suitable for the intended purpose. For example, the 
Committee should consider whether the Explanatory Notes give sufficient information to 
explain the effect of the provisions of the Bill; and whether the Promoter’s Statement 
provides sufficient information about advertisement of the promoter’s intention to 
introduce the Bill.  
 
5.8 If the Committee takes the view that the accompanying documents do not meet 
the requirements of Rule 9A.2.3, or are not adequate to allow for proper scrutiny of the 
Bill, it will not normally decide to recommend that the Bill should not proceed as a 
Private Bill without first offering the promoter an opportunity to provide supplementary 
accompanying documents (Rule 9A.8.4). It is for the Committee to specify what further 
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documents it requires and to set a reasonable timescale within which they must be 
provided. Under Rule 9A.8.5, supplementary accompanying documents must satisfy the 
same requirements of form as apply to the original accompanying documents. The 
clerks will make similar arrangements for the publication and distribution of 
supplementary accompanying documents as were made for the original accompanying 
documents (Rule 9A.8.6). 
 
5.9 Previous Private Bill Committees have, at a very early point in their proceedings 
(e.g. at the first meeting), considered and agreed what the Committee’s approach to 
Preliminary Stage will be. This has included decisions on which organisations, bodies, 
individuals other than the promoter it wishes to invite to submit written and/or give oral 
evidence and on what particular issues. Committees have also considered and agreed 
provisional timetables to which they work for the purposes of inviting written evidence, 
holding oral evidence meetings and publishing their Preliminary Stage report. Agreeing 
and publishing such details allows all affected parties, the promoter and objectors, to be 
aware of how and when the Bill will be taken forward. 
 
Consideration of objections 
5.10 The third main role of the Committee at Preliminary Stage is to give preliminary 
consideration to any objections lodged, and to give full consideration to any objections 
to the whole Bill. 
 
5.11   It is not the Committee’s role at this Stage to decide the admissibility of 
objections; that is settled at the time they are lodged by the clerks (paragraph 3.7).  
Preliminary consideration is limited to the Committee satisfying itself that each objection 
is based on a reasonable claim that the objector’s interests would be clearly adversely 
affected by the Bill. If the Committee is not satisfied on that point, it may reject the 
objection (Rule 9A.8.2). The Committee may (but need not) offer an objector an 
opportunity to be heard at a meeting of the Committee before deciding whether to reject 
their objection.  
 
5.12 As regards objections to specified provisions of the Bill, this is not the time to 
consider the substance of such objections (that is for Consideration Stage). However for 
those objections (or part of objections) that relate to the whole Bill, the Committee will 
first give preliminary consideration to such objections and, if satisfied that the objections 
are based on a reasonable claim, then give detailed consideration to them in the context 
of its consideration of the general principles of the Bill. The Committee’s approach to the 
handling of such objections (in terms of selection and grouping of objections and 
evidence gathering) will replicate the process by which objections to specified 
provisions are dealt with at Consideration Stage.     
 
5.13 If an objection relates to the whole Bill as well as to specified provisions, that part 
of the objection regarding the whole Bill will be dealt with at the Preliminary Stage, but 
the remainder of the objection would be allowed to continue to the Consideration Stage. 
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5.14 If an objection is rejected at the Preliminary Stage, the objector will be informed 
of the Committee’s decision by the clerks. The fee paid for lodging the objection will not 
be refunded in these circumstances. The Parliament’s procedures do not provide for a 
right of appeal against such a decision although the decisions of the Parliament and its 
committees may be subject to review by the courts.  
 
Preliminary Stage Report 
5.15 Once the Committee has completed its detailed consideration of the above 
issues, it will prepare a report to the Parliament. The report is published in hard copy 
(and will be made available in each relevant public library) and made available on the 
Parliament’s website. 
 
5.16 The report will contain a recommendation to the Parliament on whether the 
general principles of the Bill should be agreed to and whether the Bill should proceed as 
a Private Bill. It will also set out the result of the Committee’s preliminary consideration 
of objections and list any objections rejected (Rule 9A.8.2) on the ground that the 
objector’s interests are not clearly adversely affected. The report will also include the 
Committee’s decisions with regard to any objections against the whole Bill. If the 
Committee upholds an objection against the whole Bill, the Committee will recommend 
to the Parliament that the general principles of the Bill are not agreed to. 
  
Preliminary Stage Debate 
5.17 After the Preliminary Stage Report has been published, the Parliamentary 
Bureau will recommend, in a Business Motion, a time in the Parliament’s Business 
Programme for a Preliminary Stage debate. If the Business Motion is agreed to, the 
agreed Business Programme is advertised in Section B of the Business Bulletin.  
 
5.18 The Preliminary Stage debate takes place on a motion, lodged in the name of the 
convener of the Committee, reflecting the recommendations of the report. The 
procedural possibilities depend on the form of the motion. 
 
5.19 One possible motion is “That the Parliament agrees to the general principles of 
the [title] Bill and that the Bill should proceed as a Private Bill”. If a motion in that form is 
agreed to by the Parliament (whether on a division or otherwise), the Bill proceeds to 
Consideration Stage. If such a motion is not agreed to, the Bill falls (Rule 9A.8.10). 
 
5.20 Alternative forms of motion may be used where the Committee either did not 
recommend that the general principles be agreed to, or that the Bill should proceed as a 
Private Bill, or both. (For example, “That the Parliament does not agree to the general 
principles of the [title] Bill and does not agree that the Bill should proceed as a Private 
Bill”).  If any such motion in that form is agreed to (whether on a division or otherwise), 
the Bill falls. If any such motion is not agreed to, the Bill also falls. The Bill could only 
proceed to Consideration Stage on the basis of such a motion if the motion was first 
amended. The necessary amendment (in relation to the motion given as an example 
above) would be to leave out “does not agree to the general principles of the [title] Bill 
and does not agree” and insert “despite the recommendation of the [name] Committee, 
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agrees to the general principles of the [title] Bill and agrees”. Any MSP may lodge such 
an amendment, which is subject (like all amendments to motions) to selection by the 
Presiding Officer (Rule 8.5.6). 
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